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VEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion to dismss (respondent’s notion). The Court wll

grant respondent’s notion.
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Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng.

Petitioner is a corporation with its principal place of
busi ness in Rochester, New York.

I n Decenber 1993, petitioner engaged in a financing transac-
tion (transaction) that involved the formation of WI m ngton
Partners L.P. (WImngton), an entity subject to the provisions
of sections 6221-6234.! As part of the transaction, Bausch &
Lonmb International Hol dings Corp. (BLIHC), a nenber of peti-
tioner’s consolidated Federal incone tax (tax) return group,
contributed a note (the 1993 reset note) to WIimngton in ex-
change for a partnership interest. BLIHC clainmed a basis of
$550, 000, 000 in the 1993 reset note, which was equal to the face
val ue of that note.

In 1999, BLIHC sold a portion of its partnership interest in
Wl mngton to an unrelated party for $199, 137,637 in cash. In
its consolidated tax return for 1999 (1999 consolidated return),
petitioner reported (1) a long-termcapital |oss of $347,910, 187
fromthat sale and (2) a net capital |oss of $143, 849, 923.
Petitioner carried that net capital loss (1) back to its taxable

year 1998 and (2) forward to its taxable year 2001 and certain

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines.
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subsequent taxable years, including 2005, the taxable year at
issue in this case.

I n 2004, respondent began an adm nistrative proceeding with
respect to WIimngton for its taxable year ended June 4, 1999
(1999-1) and its taxable year ended Decenber 25, 1999 (1999-2).
On May 12, 2006, respondent issued a notice of final partnership
adm ni strative adjustnent with respect to WIlmngton for its
taxabl e years 1999-1 and 1999-2 (1999-1 and 1999-2 FPAA).

In the 1999-1 and 1999-2 FPAA, respondent nade, inter alia,
the foll owm ng adjustnent:

A. Basis in Reset Note contributed by B&L Inter-
national Holdings Corp.: It is determned that the

note contri buted by Bausch & Lonb International Hol d-

ings Corporation to Wl mngton Partners L.P. on or

about Decenber 23, 1993 in the anobunt of $550, 000, 000

had a basis of zero at the tinme of its contribution.

* * * Accordingly, the note contributed by Bausch &

Lonb International Hol di ngs Corporation has no basis

for the tax years ended June 4, 1999 [1999-1] and

Decenber 25, 1999 [1999-2].

On August 7, 2006, the tax matters partner of WI m ngton
filed a petition with the Court, thereby commencing the case at
docket No. 15098-06 with respect to the 1999-1 and 1999-2 FPAA
(Wl mngton Partners case).

On June 21, 2007, the Conmm ssioner of Internal Revenue
(Comm ssioner) issued to Bausch & Lonb I ncorporated and Consoli -
dat ed Subsidiaries (Bausch & Lonmb) a notice of deficiency (no-

tice) with respect to its taxable years 1998 through 2001 (1998-

2001 notice).
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On Septenber 14, 2007, Bausch & Lonb filed a petition with
the Court, thereby commencing the case at docket No. 20958-07
wWth respect to the 1998-2001 notice (Bausch & Lonb 1).

On April 14, 2008, the Conm ssioner issued to Bausch & Lonb
a notice of deficiency with respect to its taxable years 2002
t hrough 2004 (2002-2004 noti ce).

I n Bausch & Lonb I, the Conm ssioner filed a notion to
dism ss that case for lack of jurisdiction. On April 30, 2008,
the Court granted that notion in an unpublished order (April 30,
2008 Order of dismssal for lack of jurisdiction in Bausch & Lonb
). In doing so, the Court held that the 1998-2001 notice was
“Iinvalid because the * * * [WIm ngton Partners case] has not
concl uded.”

On July 11, 2008, Bausch & Lonmb filed a petition with the
Court, thereby comrencing the case at docket No. 17108-08 with
respect to the 2002-2004 notice (Bausch & Lonb I1).

On July 28, 2008, Bausch & Lonmb filed an appeal in the U S.
Court of Appeals for the Second Crcuit fromthe Court’s Apri
30, 2008 Order of dismssal for lack of jurisdiction in Bausch &
Lonb I.

I n Bausch & Lonmb I, the Comm ssioner filed a notion to
dism ss that case for lack of jurisdiction. On May 21, 2009, the

Court issued a Menorandum Opi ni on, Bausch & Lonb Inc. v. Comm s-

sioner, T.C. Meno. 2009-112, and on May 22, 2009, entered an
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Order of dismssal for lack of jurisdiction (Oder of dismssal
for lack of jurisdiction in Bausch & Lonb I1) granting the
Comm ssioner’s notion to dismss for lack of jurisdiction and
di sm ssing Bausch & Lonb Il. In that Menorandum Opi nion, the
Court held that the 2002-2004 notice was invalid because “respon-
dent inproperly issued the [2002-2004] deficiency notice deter-
mning petitioner’s deficiencies and penalties related to BLIHC s
basis in the 1993 Reset Note before the decision of this Court
has becone final” in the WImngton Partners case. 1d.

On June 11, 2009, Bausch & Lonmb filed an appeal in the Court
of Appeals for the Second Crcuit fromthe Court’s Order of
dism ssal for lack of jurisdiction in Bausch & Lonb I1.

On Cctober 21, 2009, the Court issued an Order in the
W m ngton Partners case, in which the Court ordered, inter alia,
t he Comm ssioner to show cause why the Court should not enter a
deci sion barring the Conm ssioner from assessing any tax relating
to the adjustnents in the 1999-1 and 1999-2 FPAA

On May 28, 2010, the Court issued an Order and Decision ( My
28, 2010 Order and Decision) in the WImngton Partners case. In
that Order and Decision, the Court concluded, inter alia:

The appropriate basis to use in neasuring the clained

| oss and any related carryforwards is Wl mngton’'s

1999-2 basis in the [1993] Reset Note. A decision as

to WImngton’s 1999-1 basis in the [1993] Reset Note
woul d not affect the disposition of this case. * * *
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In the May 28, 2010 Order and Decision, the Court:
ORDERED AND DECI DED t hat the adjustnents set forth

in the Notice of Final Partnership Adm nistrative

Adjustnent mailed May 12, 2006 [1999-1 and 1999-2

FPAA], regarding the tax year endi ng Decenber 25, 1999

(1999-2), are barred as a result of the expiration of

the applicable limtations period. * * * [and]

ORDERED AND DECI DED t hat respondent’s 1999-1

adjustnment to WIimngton’s basis in the [1993] Reset

Note |l eads to no adjustnent in the income, gain, |oss,

deduction, or credit of WImngton for the tax year

endi ng June 4, 1999 (1999-1).

On July 1, 2010, respondent issued to petitioner a notice of
deficiency with respect to its taxable year 2005 (2005 notice),
the year at issue in this case. |In that notice, respondent
determned, inter alia, to disallow a long-termcapital |oss that
is attributable to a carryforward of the capital |oss that
petitioner had clainmed in its 1999 consolidated return (discussed
above) as the result of BLIHC s sale of its partnership interest
in WImngton. In the 2005 notice, respondent al so determ ned a
deficiency in, and an accuracy-related penalty under section
6662(a) on, petitioner’s tax for its taxable year 2005 of
$5, 659, 905 and $2, 263, 962, respectively.

On Septenber 16, 2010, petitioner filed a petition wth the
Court, thereby commencing the instant case with respect to the

2005 notice. In the petition, petitioner alleged that respondent

made, inter alia, the followng errors in the 2005 noti ce:
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(a) Adjustnents to |Incone.

(1) The Conm ssioner erred in continuing to rely
on erroneous determ nations made in Notices of Defi-
ciency issued to Petitioner for its 1998-2001 tax years
(the *1998-2001 Notice”) and its 2002-2004 tax years
(the “2000-2004 Notice”).

(1i) The Comm ssioner erred in determning that
the capital loss resulting fromthe 1999 sale by B&L
I nternational Holdings Corp. (“BLIHC') of its Class A
[imted partnership interest in WIlmngton Partners
L.P. (“WImngton”) was not properly determ ned.

(ti1) The Comm ssioner further erred in determn-
ing, in Petitioner’s 1999 tax year, that a note in the
amount of $550, 000, 000 contri buted by BLIHC to
W Il mngton in 1993 (the “1993 Reset Note”) had a basis
of zero at the tinme of its contribution.

* * * * * * *

(vi) As aresult of the errors described * * *
above, the Comm ssioner erroneously reduced, in Peti-
tioner’s 1999 tax year, BLIHC s 1993 basis in its
partnership interest in WImngton from $550, 000, 025 to
$25 and correspondi ngly reduced BLIHC s basis in the
Class Alimted partnership interest it sold in 1999 to
$59, 828, 384.

(viit) As aresult of the errors described * * *
above, the Conmm ssioner erroneously determ ned that the
long-termcapital |oss of $347,910, 187 reported by
Petitioner on the 1999 sale of BLIHC s Class Alimted
partnership interest in WImngton was a | ong-term
capital gain of $139, 309, 253.

(viii) As aresult of the errors described * * *
above, the Conmm ssioner erroneously determ ned that
Petitioner is not entitled to carryover a capital |oss
fromits 2000 tax year to its 2005 tax year
In the petition, petitioner also alleged the foll ow ng:

(d) Affirmative Defenses.

(i) Al of the Comm ssioner’s determnations in
the 2005 Notice relate to partnership itens of
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W Il mngton or affected itens of Petitioner related to
such partnership itens. The Conm ssioner’s determ na-
tions relating to BLIHC s basis in the Class Alimted
partnership interest it sold in 1999 are attributable
to a partnership itemfor WIlmngton’s 1993 tax year.

(ii1) The Conmm ssioner is barred from assessing
for 2005 any tax attributable to partnership itens of
Wl mngton in WIimngton’s tax years ended Decenber 30,
1993 (*1993”), June 4, 1999 (“1999-1"), and Decenber
25, 1999 ("1999-2”) because the applicable periods of
limtations for assessing any tax attributable to any
such partnership items, including any additions to tax,
expired with respect to 2005 before the Comm ssi oner
i ssued the 2005 Noti ce.

(ti1) The Comm ssioner has issued no Notice of
Final Partnership Adm nistrative Adjustnents [sic]
(“FPAA”) to WImngton with respect to its 1993 tax
year adjusting the basis of the 1993 Reset Note at the
time of its contribution in 1993. Accordingly, the tax
treatment of all partnership itens for Wl mngton’s
1993 tax year is final and binding and no adj ust nent
can be made to BLIHC s basis in the Class Alimted
partnership interest it sold in 1999.

(i1v) The Comm ssioner issued a “No Adjustnents
Letter” to WIlmngton stating that no adjustnents woul d
be made to Wl mngton’s 1993 Form 1065, U.S. Partner-
ship Return of Incone. Accordingly, the tax treatnent
of all partnership itens for WImngton’s 1993 tax year
is final and binding and no adjustnment can be nade to
BLIHC s basis in the Class Alimted partnership inter-
est it sold in 1999.

(v) The Conmm ssioner is estopped from nmaking the
adjustnments in the 2005 Notice because he previously
exam ned the taxable year 1993 for WI m ngton and
Petitioner and nmade representations that he agreed that
the basis of the 1993 Reset Note was $550 million at
the tinme of its contribution, WImngton and Petitioner
relied on the Conm ssioner’s representations, and the
Comm ssi oner has now attenpted to change his original
posi tion.

(vi) The Comm ssioner is precluded from adjusting
BLIHC s basis inthe Class Alimted partnership inter-
est it sold in 1999 based on his litigating position in
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ot her cases and his duty of consistency to simlarly
situated taxpayers.

On Cctober 5, 2010, the Comm ssioner filed an appeal in the
Court of Appeals for the Second Circuit with respect to the My
28, 2010 Order and Decision entered in the WIl mngton Partners
case. That appeal is currently pending.

On Novenber 19, 2010, respondent filed respondent’s notion
inthis case. In that notion, respondent asks the Court to
dism ss this case on one of the following two alternative
grounds: (1) Under the Court’s precedent, the Court does not
have jurisdiction over this case because the notice of deficiency
t hat respondent issued to petitioner for its taxable year 2005 is
invalid, and (2) this case is “not ripe for adjudication”

On Decenber 20, 2010, the Court of Appeals for the Second
Circuit dismssed Bausch & Lonb’ s respective appeals in Bausch &
Lonb | and Bausch & Lonb Il in an unpublished opinion, in which
it held that Bausch & Lonb had not suffered any “concrete and
particul ari zed” harmfromthe respective dism ssals of those

cases for lack of jurisdiction. Bausch & Lonb Inc. v. Conmm s-

sioner, 410 Fed. Appx. 367, 369-371 (2d Cr. 2010).

Di scussi on

The Court’s jurisdiction to redetermne a deficiency in tax
depends upon a valid notice of deficiency and a tinely filed

petition. Sec. 6213; GAF Corp. & Subs. v. Conm ssioner, 114 T.C.

519, 521 (2000). In order to determ ne whether the Court has
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jurisdiction to redeterm ne the partner-1|evel deficiency and the
accuracy-related penalty in this case, the Court wll address the
parties’ disagreenent over whether the 2005 notice is valid.

It is respondent’s position that, under the Court’s prece-

dent, see, e.g., GAF Corp. & Subs. v. Conm ssioner, supra, the

Court does not have jurisdiction over the instant case.? 1In
support of that position, respondent argues that the May 28, 2010
Order and Decision in the WIlmngton Partners case is currently
on appeal in the Court of Appeals for the Second Circuit, the
2005 notice is invalid, and this case should be dism ssed for
| ack of jurisdiction under the Court’s precedent.

It is petitioner’s position that the 2005 notice is valid
because “the Court has now determned [in the May 28, 2010 Order
and Decision in the WImngton Partners case] that WI m ngton

Partners is not the ‘related partnership proceeding.’”® Peti-

2ln contrast to the Conm ssioner’s position before the Court
in Bausch & Lonb | and Bausch & Lonb Il that the Court did not
have jurisdiction over those cases, respondent argues here that,
under the Court’s precedent, it does not have jurisdiction over
the instant case. In the appeals by Bausch & Lonb of the Court’s
respective Orders of dism ssal for lack of jurisdiction in Bausch
& Lonmb | and Bausch & Lonmb Il, the Conm ssioner argued that the
“Tax Court had jurisdiction over [those] actions pursuant to
| . R C. 88 6213, 6214, and 7442, and it erred in concluding
otherwise.” In those appeals, it was the Conm ssioner’s position
that “the cases [Bausch & Lonb | and Bausch & Lonmb I1] were
[ nonet hel ess] properly dism ssed because the clainms for relief
therein were not ripe for adjudication.”

3Petitioner mscharacterizes what the Court decided in the
W mngton Partners case. In its May 28, 2010 Order and Deci sion
(continued. . .)
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tioner appears to be restating in this case the argunent that it
advanced in Bausch & Lonb | and Bausch & Lonb Il that respondent
adjusted its basis in the 1993 reset note for the wong year.*
The Court rejected that argunent in Bausch & Lonb | and Bausch &
Lonb 11, and the Court rejects it here.

In the April 30, 2008 Order of dism ssal for lack of juris-
diction in Bausch & Lonb I, the Court addressed Bausch & Lonb’s
argunment that the Comm ssioner adjusted its basis in the 1993

reset note for the wong year. It stated:

3(...continued)
in that case, the Court:

ORDERED AND DECI DED t hat the adjustnents set forth
in the Notice of Final Partnership Adm nistrative
Adjustnent mailed May 12, 2006 [1999-1 and 1999-2
FPAA], regarding the tax year endi ng Decenber 25, 1999
(1999-2), are barred as a result of the expiration of
the applicable limtations period. * * * [and]

ORDERED AND DECI DED t hat respondent’s 1999-1
adjustnment to WImngton’s basis in the [1993] Reset
Note |l eads to no adjustnent in the income, gain, |oss,
deduction, or credit of WImngton for the tax year
endi ng June 4, 1999 (1999-1).

“ln Bausch & Lonmb | and Bausch & Lonb I, Bausch & Lonb
argued that the WIm ngton Partners case was not the rel ated
partnership proceedi ng because: “BLIHC s basis in the 1993 Reset

Note was a partnership itemonly in the year of contribution
1993, and, therefore, respondent adjusted the basis in the wong
years; i.e. 1999-1 and 1999-2.” Bausch & Lonb Inc. v. Conm s-
sioner, T.C Meno. 2009-112. Therefore, according to Bausch &
Lonmb in Bausch & Lonb | and Bausch & Lonb I, the 1998-2001
notice and the 2002-2004 notice involved in those respective
cases were valid and the Court had “jurisdiction because no FPAA
was issued for the year of contribution.” 1d.
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Petitioner’s argunent is msplaced. The [1999-1
and 1999-2] FPAA issued to WI m ngton contains adj ust -
ments relating to the determ nation that the 1993 Reset
Note had a zero basis at the tine BLIHC contributed it
to WImngton. The adjustnents in the deficiency
notice all flowfromthis determnation in the [1999-1
and 1999-2] FPAA. Accordingly, respondent’s determ na-
tion concerning the note’s basis is a partnership item
and cannot be litigated in this proceeding. The af-
fected itens in the deficiency notice that depend on
the resolution of this partnership item al so cannot be
[itigated now but nust wait until the conclusion of the
partnershi p-1evel proceeding. Any argunent that a
partnership itemwas adjusted in an inproper year mnust
be made in the partnership-Ilevel proceeding, not at the
partner level. Such an argunent does not give us
jurisdiction to determne a partnership itemin a
partner-level case. [Citations omtted.]

In the April 30, 2008 Order of dism ssal for lack of juris-
diction in Bausch & Lonb I, the Court concluded “that the defi-
ciency notice issued to petitioner is invalid because the
partnershi p-1evel proceeding at docket no. 15098-06 [the
W m ngton Partners case] has not concluded.” Inplicit in that
conclusion is that the WIm ngton Partners case was the rel ated
part nership proceedi ng.

| n Bausch & Lonb |11, Bausch & Lonb Inc. v. Conm ssioner,

T.C. Meno. 2009-112, the Court al so addressed Bausch & Lonb’s
argunment that the Comm ssioner adjusted its basis in the 1993
reset note for the wong year. It stated:

Petitioner acknow edges that the WI m ngton part-
nership proceeding is pending and that the deficiency
notice contains adjustnents to partnership itens and
affected itens related to BLIHC s basis in the 1993
Reset Note. Petitioner argues, however, that BLIHC s
basis in the 1993 Reset Note was a partnership item
only in the year of contribution, 1993, and, therefore,
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respondent adjusted the basis in the wong years; i.e.
1999-1 and 1999-2. Petitioner further argues that the
deficiency notice is valid and we have jurisdiction
because no FPAA was issued for the year of contribu-
tion. Petitioner attenpts to nake a back-door argunent
that the Court, in determning the validity of the
deficiency notice, is required at the partner level to
answer the substantive question of whether respondent
adj usted BLIHC s basis in the 1993 Reset Note in the
wong year or years. W disagree.

* * * * * * *

A partner’s basis in contributed property is a
partnership itemwhen the partnership needs to nake a
determ nation with respect to the partner’s basis for
pur poses of its books and records, or for purposes of
furnishing information to a partner. The critical
elenment is that the partnership needs to nake a deter-
mnation with respect to the partner’s basis for the
pur poses stated, and the partnership’'s failure to
actually make a determ nation does not prevent an item
frombeing a partnership item

Petitioner provides no authority for the argunent
that a partner’s basis in contributed property is a
partnership itemonly in the year of contribution, and
we find none. Partnership itens are defined to include
a partner’s basis in contributed property when a part-
nershi p nmust account for the partnership’'s basis in the
contributed property for purposes of its books and
records, or for purposes of furnishing information to a
partner. Accordingly, the necessary facts are avail -
able only at the partnership | evel to determ ne whether
the partnership was required to nake a determ nation
with respect to BLIHC s basis in the 1993 Reset Note
for these purposes.

* * * Here, the related WI m ngton partnership proceed-
ing is ongoing, and there WIimngton’s TWMP [tax matters
partner] is making the argunent that the Comm ssioner
adj usted BLIHC s basis in the 1993 Reset Note in the

W ong years.

* * * * * * *

Petitioner’s substantive argunent that BLIHC s
basis in the 1993 Reset Note was adjusted in an im
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proper year does not provide jurisdiction, where none
exists, to determne a partnership itemin a partner-

| evel case. This Court may exercise jurisdiction only
to the extent expressly provided by statute, and it may
not enl arge upon that statutory jurisdiction.

Further, the remaining determnations in the
deficiency notice depend on the resolution of BLIHC s
basis in the 1993 Reset Note. These determ nations are
affected itens that cannot be litigated now but nust
wait until the WImngton partnership proceeding is
finalized. [CGtations omtted; fn. ref. omtted.]

Bausch & Lonmb Inc. v. Comm ssioner, T.C. Menp. 2009-112.

In Bausch & Lonb Inc. v. Commi ssioner, supra, the Court

concl uded t hat

respondent inproperly issued the deficiency notice

determ ning petitioner’s deficiencies and penalties

related to BLIHC s basis in the 1993 Reset Note before

the decision of this Court has becone final in the

ongoi ng WIl m ngton partnership proceeding. * * *
Implicit in that conclusion is that the WI m ngton Partners case
was the rel ated partnership proceedi ng.

In addition to taking the position that the WI m ngton
Partners case is not the related partnership proceedi ng, peti-
ti oner appears to be arguing here that the foll ow ng statenents
in the Court’s May 28, 2010 Order and Decision in the WI m ngton
Partners case are in effect a holding that petitioner’s basis in
its partnership interest in Wimngton is not an affected item

Respondent’s only position regarding 1999-1 is that we

shoul d determne WIlmngton’s 1999-1 basis in the

[ 1993] Reset Note because respondent could then deter-

m ne the tax consequences of BLIHC s sale of its part-

nership interest in WI mngton whenever that even

shoul d occur. W find this argunent unconvincing.
First, respondent reverses the construct of Subchapter
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K by asserting that BLIHC s basis in the partnership

interest ‘flows from WImngton's basis in the [1993]

Reset Note. See sec. 6229(a). No provision in

Subchapter K or TEFRA provides that a partner’s basis

inits partnership interest is to be adjusted based on

changes in a partnership’s basis in contributed prop-

erty. Respondent’s logic is circular and patently

absurd. WIlmngton’s basis in the [1993] Reset Note is

derived from and dependent on BLIHC s adjusted basis in

the [1993] Reset Note at the time of contribution, not

Vi ce-versa

First, the Court notes that the above-quoted statenents are
dicta. In addition, the Court’s May 28, 2010 Order and Deci sion
in the WImngton Partners case was not final when respondent
i ssued the 2005 notice; it is currently on appeal in the Court of
Appeal s for the Second Circuit. Finally, petitioner acknow edged
in the petition filed in this case that the determ nations in the
2005 notice on which this case is based “relate to partnership
itens of WImngton or affected itens of Petitioner related to
such partnership itenms”, and respondent agrees.

The Court has held that “respondent has no authority to
assess a deficiency attributable to a partnership itemuntil

after the close of a partnership proceeding.” Dubin v. Conm s-

sioner, 99 T.C 325, 328 (1992) (citing section 6225(a)). Since
the tax treatnment of affected itens depends on partnership | evel
determ nations, affected itens nmay not be tried as part of a

partner’s personal tax case until the conpletion of the partner-

ship | evel proceeding. N.C F. Energy Partners v. Comm Ssioner,

89 T.C. 741, 743-744 (1987). Accordingly,
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if the itens at issue in this [partner-level] case are
partnership itens (or affected itens), respondent |acks
the authority to assess a deficiency with regard
thereto. |If that is that case, we nust dism ss for

| ack of jurisdiction on the ground that respondent’s
deficiency notice is invalid. * * *

Gllian v. Comm ssioner, T.C. ©Mnop. 1993-366

At the tinme respondent issued the 2005 notice to petitioner,
the decision in the WIlmngton Partners case was not final. See
secs. 6225(a), 7481(a)(2). The Court holds that the 2005 notice

isinvalid. See, e.g., GAF Corp. & Subs. v. Comm ssioner, 114

T.C. 519 (2000); N.C F. Energy Partners v. Conm SSioner, supra.

As a result, the Court holds that it does not have jurisdiction
over the instant case.® The Court will grant respondent’s notion
and will dismss this case for lack of jurisdiction.

The Court has considered all of the parties’ respective
contentions and argunents that are not discussed herein, and the
Court finds themto be without nerit, irrelevant, and/or noot.

To reflect the foregoing,

An order of dismssal for

lack of jurisdiction will be

ent er ed.

°Because the Court holds that it does not have jurisdiction
over the instant case, the Court need not, and will not, address
respondent’s alternative argunent in support of respondent’s
notion that the Court should dismss this case because it is not
“ripe for adjudication”.



